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I'his i s  to advise yoti. i i i  acci)rdancc with Section 1.1206 o f  the FCC's rules, (hat on Mac 
I .;. 3003. Harry Drake, President (11' Hackyard Dioadcastiny Holdings. I.I,C ("Backyard 
131.oadcastiiig"). i2iine Swansoii ol ' this ol ' t ice. ~ n d  I iict with Catherinc C : .  Bohigian, Legal 
Ad\'isor on Media IS~LICS to Commissioner Ke\,in Marlin. to discuss Backyard Hroadcastiny's 
coiiccri i that any revision o f  the definition of' radio [markets, parlicularly a rcfot-rntilation based 011 
i2rhiIron thta.  ~ o u l d  cornpctitivel) disadvanlage small. recently established companies vis-&vis 
lat.ger and inorc ctitrciiched tradio owiici-s. I thc FCC iionzthclcss adopls such a change, 
Backyard Broadcasting stresses lhc inil)ortalicc of grandfatliering and allowing free 
Ir;inskrabiIity ofai iy lion-compliant clusters and o f  giving all participants in a market the ability 
to iiicrcasc station ownersliip to Ilic level oftlic largest grandfathered cluster. The eiicloscd 
hal idouts uei-c distributed at Ihc meeting. 

As tcqtiii-cd Iby sccl ioi i  I .  I200(b), two copies of th is  I c l k r  are heing stibiiiilted fol- each 0 1 '  
lhc al,ovc-r-~lrl~ellced dockels. 

,' 
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Enc losiirc 
cc hy tclecopq: ~ a t ~ i e i i i i c  C .  ~ o ~ i i g i b i ,  Esq. 



' I l i c  Suhstitution of Arbitron Metro Data To Govern Local Market Definition Will 
ljarnstring Sinall and Medium-Size Group Owners Seeking To Compete Effectively with 

Mega-Groups in Local Markets 

MM Docket Nos. 00-244,01-235, 01-317 
MB Docket No. 02-277 

Backyard Broadcasting is a small, iccently cstahlishcd indepcndcnt company, dedicated 
t o  local radio, with a tolal o f 2 2  radio broadcast stations in the Muncie, Indiana (Arbitroil Metro 
IRank 201),  Olcaii, New Yoi-k (Arhitroii Metro Kank 2071, Elmira-Corning, New York (Arbitron 
Metim Kank 2 1  B), WillianisporL, Pennsylvania (AI-bitmil Mctro Rank 259), and Jackson, 
Mississippi (Ai-hilron Metro Rank 123), markets. 

* 10 compctc cfJcclivcly against incga-owiicrs who can spread their risks ovcr scores o f  
Inial-kels, small group owners l ike Backyard iiced the ability to cluster stations pursuant to [he 
silnii' n i l c s  undci- wl i icl i  the nicga-coiisolidalors l iavc already built  their businesses. 

c: I lcspitc i ts rcliiti\.cly l imited I - ~ S O L I I ~ C C S ,  13acLy;ii.d dircctly competes with some oi thc  
largest coiisolidatoi~s, iiiclidiiig Cleai Channel i n  the lackson, Mississippi, and 
Will ianispoit, Pcnnsylvania, markets, Inlinity,  Enterconl. and Citadel i n  thc Olean. 
New Yo&, marliet, and Citadel in the Muncic, Indiana, niarkcl. 

(~)peimtin# uiidcr tlic cxist i i rg i d e s  an(1 market definillons, lhese rncga-consolidators 
weiw able to estahlish eflkclivc m i d  e f f i c i en t  clusters of  stations in various markets, 
spteading fixed costs among st;ltions within a market antl risk among stations i n  
s c \ w i I  markets. 

(1') Rcccni entrants l i k c  I3acky;il-d iiiiist bc al'rodcd ii l c v c l  playing f i e l d  as [hey try lo 
gwn antl compete against sucli alrcady large and doininant competitors. This means 
:illowing iicw enti-aiits the sanic opportunities to create viable station groups capable 
o f  coinpctiiig with ihc estahlishcd doininant groups. 

o 

m l'lrc LLsc 0 1 '  Arbitimr Mctro Mairhct daln. p: i~~l icularly ill smi i l ler  markcts, imposes a far inorc 
icstr ict i \ ,e stiiiidartl than existing I~IICS :id ~ v o t i l d  styinic new ciittanls seekin!: to c0111pcte 
~I 'kctlvely agaii ist ciitreiiched niega~eonsolitiators iiiid their existing clusters. 

o I'he C'omniissinii recently rev i cuc t l  :uid appioved IBackyard's acquisition of control 
0 1  'ieveriil stations in the Muncie. Iiidiana. arc:]. Backyard's holdings, however, could 
cucccti t l i c  u w i d i i p  rules i f  Arhilron Mctm Market data is mcd to detcmminc Ihe 
s i x  01' 1lic market Arhiiroii assigned just 12 stations 10 tlle newly-created Muncic 
Marion, Indiana, Metro Mal-kcl. Although the owrtcrship rirlcs a l low cornmoii 
owlieiship [ ) f lu s [  3 FM stalions niitl 5 slalions overall in a 12 statio[] market, 
I3acky;irtl : i l rexly Itolds 0 slalions i i i  l l ic (lcfincd niarket. incl11ding 5 FM stations. 

I k l i i i i ng  SIII~IIICI. nlaI.kcls i i i\ 'olvcs :I gi.eal (leal ofdiscreliol1ary line dr;lwilIg. 111 the 
d>scncc 0 1 2 1  single largc city. onc I ~ I I S ~  pick and choose .~n~ong grotips orsm;ij]cr 
coiiiiiitiiiilics L O  r o l ~ l l l  ne!\ Inlal-kcts. I fsucl i  elloices arc li~ladc arhitrarjly and without 

1 )  
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lrci'crcncc to cxistitig a n d  potential competition, thc forniation of ncw markets could 
have  iiii i inniet l iatc and devastating cffect on srnallcr group owners. For this reason, 
the Commission inust not cxtciid the use o r  Arbitron Metro Market definitions to 
smal ler  niarkets witliout careful consideration o f  the effects on such markets. 

' l o  the cxtcnt  the use of' A r b i m n  Metro Market definitions would crcate more 
restrictive standards i n  smal let~ markets, such acts would be reregulatory and contrary 
10 the intcnl oTScction 202(h)  or thc Telecointniinicatioiis Act o f  1996 and the 
pi~csui iy~l io i i  i n  favor ol'repenl that courts have round must hc applied i n  construing 
i ts provisions. 

c 

0 Morc trcstrictive iriarkets created by  Ilic use o fh rb i t ron  Metro Market data could force station 
~ I i \ c s ~ ~ ~ i i I c  or the breaktip ni'existiiig clusters. 

o l*.or smal ler  gi.oLip owincis to he ahlc to maintniii value, they must have the ability to 
kccp existing clustcrs i i it;ict. 

Forcing tlic c1ibcstitui.e oI ' s~ ; i~ ions  lioiii air existing clustcr would I h v c  a devaslating 
;iiid i i i i i i r cd iak  c f k c t  oii a smal ler  group owner by  causing a precipitous loss of 
markcl voluc for i l s  propci.lies i i i id an inability to obtain loaii capital. 

c Moi~covct~. LIIIICYS csisiiirg c l u s i w  iiiay he tr;insl'crretl or assigned, small group 
owners wi l l  lose iiitich o r  the ntarkct va lue  o r the i r  stations because prospective 
huycrs w i l l  iiol I)c i ihlc 10 rcali/c Ihc benelils o f  cxisling cluslcrs. Most smaller 
., sowing companies l ikcly wi l l  inccd to rcstructurc to secure financing, changc 
o\vncrsliip i n  iilitial public ol'leriiigs a d  polcirtially, il icrgc with othcr comparably 
s i / d  coriipaii ies i f t h y  a i ~ e  to gi'ow iiito effective conrpetitoi-s. Tl lc mega-owners 
alrc;idy have passcd through r h a ~  stage ordevclopinent. Undcr more restrictive 
i i i i i rkct dcliiritions. cvcii ;I siniplc corporate restructuring, IPO or othcr changc of 
control could rOrcc tllc lmak  tip ~~fc l t~s tc i - s ,  tlcsti-oying inucli of the value o f  smaller 
conip;iiiics l ike Uackyal-ti iind precluding tliein from hecoining effective competitors 
aeainst tlic iiicyii-ioviici-s. 

A I  Llic satiic tiinc, ttiorc rcsIt.icti\c m x k c t  delinitions, combined with 
Iransi'er!asigni~iciit pi-olcctions foi. ex isting clusters (i,c.,  -'yraridfathercd clusters"). 
\voiild siinply lock-iii the ci i r rc i i t  pattcrns oi'market dominance while hlockiirg thc 
dc\~clopii ici it o f  polciitrally coinpelilivc ncjv clusters. 

c: 

c 

a Athitroil is ii ptihlic con1pny accoii i i tablc to i t s  shaieliolclers and to its largcst customers, 
wliiclr axe the cntrciiched iiicga-coiisolidators. The economic inccntivcs guiding Arbilron's 
ilccihioiis do IIOI i icccssx i ly  align 
10 twIi/c in  his procectiing. lisc i o [  Arhitron niaIket definitions, which thc company may 
L a i ~ y  lroiii iinic i o  Iitiic, \vould iiic:iii (hat the value of lnarkct c1tlstcr.s of emerging 
u m p c t i h r s  iiu> bccomc a Iiiiiction 0 1  ~1rl)iti.on's coninnerciiil ililcrcsts. 

ith tlrc p t ih l ic  intcresl bcnclits that the Commission sceks 
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o I:or nWancc, in 1987, Arbitroil lowered its cstiniate of the Black population in the 
Ilotiston, Texas, inarkcl aftcr ccrtain major station owners petitioned for such 
changes. Radio station KMJQ(FM), which concentrated on Black listeners, lost 
market share as a result. In response, KMJQ(FM) submitted population reports from 
thc City o f  FIouston Dcpartnient o~l'lanning and Development, which were endorsed 
hy Ihc city of Houston and Harris County. Arhitron refuscd to rcvise its estimates, 
however. o r  cvcn postpone the implementation of the lower estimates pending further 
studics. (See KMVQ, KMJMDr-op Arhi l ron,  Radio and Records, Jan. 13, 1988, at 3 ,  
dtaclied hereto.) Similarly. Spanish language hroadcasters have criticized Arbitron' 
ljilurc to take accurate account of language preference, which undermines the 
Hispanic radio industry by giving a false measure of the listening habits of Spanish- 
Ian guage I isteners. 

Conclusions- 

* O i r / i ,  Fr.< Wm/ Is R~-oXeiz. 'I 'he Conmission should not disrupt the market by drastically 
altering radio market dcfinitions. Although the cui*ent rtilcs create ccrtain 
inconsistcncics and discrcpancics that should be addresscd (e.g., the "Pine Bluff '  
prohlem), radical changes x e  unncccssai-y and not i n  the public interest - - -  particularly 
whcrc such cliangcs will ligliten cxisting restrictions. 

I I ~ J L ~ Y O U  /.s Nol  77ir . l/i .~wo-. Use ol' Arbitron Melro Markct Data will Icad to arbitrary 
inarkcl dcfinitioris that may inot reflect compctitivc rcalities. In particular, Arbitron 
Mclro Markct (lata niusl not hc useti ill markcts siiialler than the Top 200 because the 
impact will hc arbitrary and inconsiskilt. Moreovcr, adopting mcore rcstrictive Arbitron 
Metro Marhers will only disnipt IIIC cfforts ol'einerging snlall companies Illat should bc 
cncouragcd as efkctivc coiiipctikm lo the mega~consolidators. 

Altacllnlcnt 



KMJQ, MJM Drop Arbitron 



1Xepl:iciiig the ( 'urrcnt  Radio M a r k e t  Del in i t io i i  w i th  an A r b i t r o i i i B l A  Standard 
Will Frustrate the Ef'lorts of  SmAl and Mediuin-Sized G r o u p  Owners to 

Compete El'fectively wi th  Mega-Groups in Local  Markets  

l l r c  Coiiiiiiissioii should n o t  disrupt the radio industry Iiy drastically altering radio market 
deliiiitions based on Arhitt~on and /o r  R [ A  standards. 

o l 'hc  industry has adapted to the current I-adio market detinition, and those entities that 
entered tlic niarkct since 1096 have based their competitive strategies on the existing 
tlcfinilioii. 

~ I l i c s c  ncw cntranls and otlici- growiiig compaiiics tnust have Ilie opportunity to develop 
cfficieiit clusters o f  stations untlcr the same rules that liavc been used to build the existins 
riieya-coirip;iiiies. Oihcrwisc, tlic t iew entriints will not have any opportunity to coinpctc 
effectively wi th t l ic in.  

Uisriiplioii iii tlic iitdiisti-y troii i  3 iucw radio niarket definition w i l l  disproportionately 
lirlrni smallcr players 101. wlioiii the loss or inability to transfer intact even a single cluster 
could lia\flc a dcviistaling e f fec l .  Mega-owners can spread the risk of a major change 
across one or nioru oI '~ l ic i r  markets; srnallcr-owners sccking to conipele with then1 
c:lllticll 

o 

o 

I f t l i c  Cuni in iss ion ttevcrlhclcss changes Ihc 1-iidio market del init ion lo an Ai-bitron and/or BIA 
st;indard. ttic ('omniission niusl adopt provisions lliat l imit the hami that smallel- group owiicrs 
wil l suKcr: 

o Tlic Commission should pi.ovitlc lbr 11111 griiiidfathci.itig and 11111 transferability 01' 
clitstcrs. . A requireniein lor divestiture of clusters would scverely and disproportionately 

1i:irni sinaller grotili owners; nicga-owners caii spread the risk. 

,In!, Iimitalioii on trailsferahilily ol'cltistcrs would result i n  a11 immcdiatc loss of  
value Ilia1 would I lc fell niost acutely by small g o u p  owners. Mega-owners 
reachcd lhcir curi.cnl positions through a hislory o f  transfers and assignmcnts. 
iticlutling riuiiicLoits %adc tip" sales and exchanges, initial public ofi'erings. 
nicrgcrs, and the atlditioli of new equity investors. If the Commission only 
pci-mils 3 l im i ted  iiuiiilicr oftransfct-s olgrandfatliet-cd clusters, i t  will cut ofl'lllc 
only groivth path for (Iiose sccking to offer elfcctive competition to mega-owners. 

The Conimissiou slioitld slow ai:y owner in 4 market to increasc station ownership to the 
level of thc lai.gcst gt.tLnd~~athered clustei-. Ol/iri-wisc, h e  1 ~ ~ 1 1 ~  rtrles c f f e c i i i d ~ ~  wil l  profc'c/ 
~ w i t ~ ~ ~ t ~ ~ ~ l ~ ~ ~ d  / t i ~ ~ ~ ~ i - o i ~ ~ i t r i ~ . \  iijiiiiti.v/ <f/&c./ive ~ o t t i p c ~ ~ i ~ I o i i .  

Slations in :I niarkct tIii1t tlo not Iiavc any contour overlap with anothcr co-owned st;itioti 
i n  tl ic mrrkct - -  u r  liii\,c s o  l i t t l e  contour owrlap that the Commission's rules would 
I icr tn i t  sanic-scrvicc siniulcasting --  sliotild he treated as one station iii the numerator in 

ovcrl:tppiny ('lass 2 slations \soitId he treaicd [ l ie  same as an erirrenchctl owner's 
o\edappiiig Class C st;itions. 

IX:C should tical wit11 aiionialics iiiidcr t l ie  ccll'rent market definition stalidard on a casc- 
b)-CLlsc basis. For example, thc so-called .'Pine RlufT '  prob]e,n could be ;,ddrcssed by 
I-cquiring tha t  t l ic vcquisitc iiiaidm s i x  I ic csiablished witlloLlt counting i l l  the 
cI~um1iitlatw co111111oi1ly-o~viic~I slations h a t  x c  tioat a par( o f  tlie cluster being evaluated. 

1 

o 

o 

conipuling the o\+netship l i m i l  hi. that licensee. Otherwise, a new entrant's ~ W O  non- 

o 



Backyard Broadcasting Holdings, LLC Stations 
(by Arhitron Market) 

Jackson, Mississippi (Arbitron Metro Rank 123) 

Licciisec: Backyard Broadcasting Mississippi. 1,I.C 
W'l~YX(FM), Jackson, Mississippi 
WRXW(FM), Pearl, Mississippi 

Muncir-Marion, Indiana (Arbitron Metro  Rsnk 201). 

Licciircs: Indiana SahrcCotn, 1nc.l 
WlI'rYt FM), Hartford City, Indiana 
WHTI(FM). Alcxaiidria, Indiana 
WVRK(FM), Elwood. lndiaiia 
M'ERK(FM). Muncie, liidiana 

Licciisec: Muncie SahreCom Inc. 
WXFN(hM), Muncic, Indiana 
WLBC-FM, Mtiiicie, liidiana 

Oleaii, Yew York (Arhitron Metro  Rank 207) 

Licensee: Arrow C~ommirnications o t N . Y . .  lnc. 
WPIG(I;M). Olcan. New Yurk 
WHDI~(AM). Olean, Nc!v York 

Elniira-Corning, Wew York (Arbitron Metro Rank 213) 

Licctiscc. Cheinung County Radio. l t ic. 
WNKI(FM), Corning, New York 
WPGl(17M), Hoisehcads. New York 
WNGZ(FM), Montour Falls, N e w  Yolk 
WWI.Z(AM), Horseheads, New York 
M'GMF(AM),  R'atkins (ileit, Ne\\. Yoi& 

U illiaitisport, Peiiiisylvaiiia (Arbitrun M e t r o  Rank 259) 

Liccnsec: South Willianisport SahreConh Inc 
Wll,Q(FM), Williamsport, Pennsyhania 
WWPA(AM), Williamsport, Pennsylvania 
WBZD-FM, Muncy, Pennsylvania 
WZXQFM),  S.  Williamsport, Pennsylvania 
WCXR(PM). Lewishurg, Pennsylvania 
WRVH(FM), Willianisport, Pennsylbatiia 

I lndiiina SabreC'oni. lnc. slaiioii WI iUIJ (AM) ,  Anderson. litdlana, 1s not includcil in t l ie Muncie-Marion, Indiana, 
Arhilron Mctro Markel.  


